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ABSTRACT  

The main objective of this paper is to analyze Sec. 497 of The Indian Penal code, 1860 which 

deals with adultery. Adultery in India is a criminal offence which is committed by a third person 

against a husband in respect of his wife and of which a man can alone be held liable for the 

offence. The law of adultery is not applied on a woman. 
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INTRODUCTION 

According to Veda, marriage is a union between a masculine and a feminine entity with 

commitments to pursue dharma (righteous way of living), artha (possessions), kama (physical and 

other desires) and moksha (the liberation) in unison1 Islamic marriage has been defined as a civil 

contract, the objective of which are two: 

i. Legalization of sexual intercourse 

ii. Procreation of children 

Adultery generally means a consensual sexual relationship between a married person and a person 

of other sex, who is not the spouse of the married person. The actual definition of adultery may 

vary in different jurisdictions but the basic theme is sexual relations outside marriage. However, it 

is not necessary that the other person is a married person. Adultery is an offence which is 

committed by a third person against a husband in respect of his wife and of which a man can alone 

be held liable for the offence. It is considered to be an invasion to the right of the husband over his 

married wife. The woman cannot be held for abetment of the offence. The object of the law is to 

inflict punishment on those who interferes with the sacred relation of marriage. It is always the 

man who is the seducer and not the women.[1] 

 ORIGIN AND DEVELOPMENT 

Provisions relating to and dealing with adultery have made their way into the legal codes from 

ancient times, thereby giving an indication that the crime is not of recent but rather, of ancient 
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origin. Adultery is a moral crime and a sin by almost all religion and is rigorously condemned and 

punished. Adultery as a crime was recognized from the time Manu in India.  Manusmriti - The 

Laws of Manu are striking on this point. In ancient India, "though destitute of virtue or seeking 

pleasure elsewhere, or devoid of good qualities, yet a husband must be constantly worshipped as 

a god by a faithful wife"; on the other, hand, "if a wife, proud of the greatness of her relatives or 

[her own] excellence, violates the duty which she owes to her lord, the king shall cause her to be 

devoured by dogs in a place frequented by many" (Laws of Manu, V, 154; VIII, 371). Those men 

who are addicted to intercourse with the wives of other men, the king shall banish after having 

branded them with terror-inspiring punishments.[2] 

Macaulay’s Draft Penal Code – The Indian Penal Code was enacted under the British Rule, 

adultery was not a crime in India either for men or for women. This is stated in Macaulay’s Code 

which was the first draft of the Indian Penal Code framed in 1837. Macaulay’s argument was that 

in the social infrastructure that existed in those times, the secondary and economically dependent 

position of women was not conducive to punish adulterous men. Reviewing facts and opinions 

collected from all the three Presidencies about the feasibility of the criminalization of adultery, he 

concluded: 

“Under such circumstances, we think it best to treat adultery merely as a civil injury. The Law 

Commission of India under the British rule declared adultery a crime committed only by men. In 

that recommendation of the Law Commission, the law on adultery was drafted in 1860 making 

only men as the offenders who could be punished for adultery. It did not agree with Macaulay’s 

stand that any punishment for adultery would be detrimental for the dependent wife and would 

threaten the unity of the family”. 

The Law Commission’s stand was based on the premise that adultery struck at the very core of the 

family unit, eroded all close ties within the family, and all that the family as society’s basic social 

unit stood for. The exclusion of women from the category of offenders was based on the reality 

that women were already living in humiliating and oppressive conditions within the family. 

“Section 497 – Whoever has sexual intercourse with a person who is and whom he knows or has 

reason to believe to be the wife of another man, without the consent or connivance of that man, 

such sexual intercourse not amounting to the offence of rape, is guilty of the offence of adultery, 

and shall be punished with imprisonment of either description for a term which may extend to five 

years, or with fine, or with both. In such case the wife shall not be punishable as an abettor.” 
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To constitute offence of adultery, following ingredients must be established, viz: Consensual 

sexual intercourse; between a married person and a person of opposite sex; such person is not the 

spouse of the said person. The person must have knowledge or has reason to believe that the 

women is the wife of another man; The marriage is in the present course of time in existence or 

subsistence; There should be absence of consent of the husband of that other woman, and also 

there should be no connivance of the husband of that other woman; It must not amount to offence 

of rape.[3] 

CONCLUSION 

There has been a large change in the society, the law as it stands today not only violates the Indian 

Constitution that includes equal justice for every citizen of India but also due to change in the 

norms and behavior of the society, adultery should be made a civil wrong rather than a criminal 

offence and this have been achieved in the recent judgment pronounced by the Supreme Court of 

India. 
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