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Abstract 

Juvenile delinquency, being a severe problem in India has seen a rapid increase over the 

period of time. While the government has initiated a series of steps for the welfare and 

development of juveniles, yet much needs to be done for the desired results. The children are 

more vulnerable to abuses, victims of different forms of crime but it is seen that, the crime 

committed by juveniles under Indian penal code (IPC) and special and local laws (SLL) have 

seen growth in past years. As per the report of NCRB, Crime in India, 2016, the  number of 

juveniles (majority age 16 years - 18 years)  were  apprehended  for commission of offences  

under the Indian penal code  are  forty-one thousand eight hundred and twenty six and the  

cases  that fall under special and local laws, two thousand three hundred forty five  juveniles 

were alleged to commit the said  crimes. The  criminal activities by juveniles in India usually 

was associated with petty crimes but  now their involvement in commission of Heinous 

crimes, Sexual offences has triggered  the need to analyse and revisit the juvenile justice 

system with the aim to serve the best interest of the child and to ensure that justice is done. 

The Juvenile Justice (Care and Protection of Children) Act, 2015 has been designed to 

encourage positive behavioural changes with focuses on the rehabilitation rather than 

alienation of the child. This paper expects to dissect whether the current Juvenile Justice 

System in India is successful in differentiating a line between the adult offender and juveniles 

to be tried for offences committed in deviance. 
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Introduction 

The children are the future of a nation and deserve to be cared, protected, educated and 

nurtured in a positive and healthy environment so that they grow up as socially-responsible 

citizens. However, cases of child exploitation are plenty not only in India but worldwide. In a 

civilized society, the welfare of children is given paramount importance because a child does 

not only belong to his or her parents but also to the society and the nation. The growth of a 

nation depends on the well-being of its children. Consequently, it is in the best interest of the 

nation to invest in the welfare and education of its children and ensure that they have access 

to the necessary opportunity and care to fulfil their personal aspirations and also contribute to 

national and societal growth. However, the ground reality remains that a large section of the 

child population do not get the attention they deserve and as a result, become exposed to 

criminal and other socially unfriendly activities, leading to juvenile offenses. Over the period, 

there has been a spike in juvenile offenses, which have led to a huge outcry, drawing 
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attention of the authorities to the obsolete juvenile laws and the need to update them to suit 

current needs.  

Who is Juvenile? 

The term juvenile is derived from a Latin word "juvenis" meaning young.As per Beijing 

Rules, Rule 2.2 (a), “A juvenile is a child or young person, who under the respective legal 

systems may be dealt with for an offence in a manner which is different from an adult.” 

The Convention on the Rights of the Child (CRC), 1989 states that a ‘child’ means: “every 

human being below the age of eighteen years unless under the law applicable to the child, 

majority is attained earlier”. (Article 1) 

Juvenile delinquency and International framework   

Juvenile delinquency refers to an act done by a child, which is punishable by law under the 

Juvenile Justice System or the Nation’s legal system. There are several causes of delinquency 

such as broken homes, physical or psychological abuse, unmonitored use and influence of 

violence from various social Medias, lack of parental care, no sibling, drug addiction, 

alcohol, bad company, and poverty etc. Juvenile delinquency has received major attention at 

the international level to cater the need for establishing a proper Juvenile Justice Framework 

which would work as a model for the countries to constitute and run their Juvenile Justice 

System to deal with Juvenile delinquency and child protection. Several International 

instruments have been developed to cope with juvenile-related matters. In 1985, the General 

Assembly by resolution adopted United Nations Standard Minimum Rules for the 

Administration of Juvenile Justice (The Beijing Rules, 1985). In 1990, Riyadh Guidelines, i.e 

United Nations Guidelines for the Prevention of Juvenile Delinquency, 1990 laid down the 

guidelines for the protection of the young offenders and also listed the preventive measures to 

be taken. The Beijing Rules are not binding on the States as such however many of its 

principles have been incorporated into an international treaty, Convention on the Rights of 

Child (CRC), 1989, which aims to protect the human rights of the children in order to protect 

their interests. The prime concern of these guidelines is to socialize and integrate the child 

through the active support of the family and group of common interest. The Havana Rules 

came into picture in 1990 which advocated for the protection of juveniles under arrest 

(United Nations Rules for the Protection of Juveniles Deprived of their Liberty, 1990). 

Several other conventions for Juvenile Justice that have been enacted  over the period 

includes the Guidelines for Action on Children in the Criminal Justice System (Vienna 

Guidelines, 1997); The Hague Convention on the Protection of Children and Co-operation in 

Respect of Inter country Adoption, (1993); and The European Convention on the Exercise of 

Children’s Rights,1996. 
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Juvenile Justice System in India 

Rights under Constitution 

The Constitution of India sets out the rights and privileges of the citizens of the country. It 

accommodates a few arrangements to guarantee the welfare of the children. It imposes duty 

on state to protect and uphold the basic human rights of the people especially of the children 

and directs the State to maintain the conceivable outcomes for their welfare and development 

in a free healthy environment. Article 15 (3), Article 21, Article 39 clause (e), (f), Article 45, 

47 and 51- A conjunctively works to ensure the welfare of the children and to build their 

capacity to remake their lives. 

Juveniles and their liability under criminal law  

The term "juvenile justice" in the Indian context is just not limited to the law governing 

juveniles committing offences but also includes their rehabilitation differentiating it from the 

traditional criminal justice system that works on the philosophy of repression and retribution. 

The law gives opportunity for corrective behaviour and rehabilitation considering that most 

of the children who commit criminal offenses are the ones who have been exposed to socially 

and ethically inappropriate environments and as an end result fall prey to deviances. The 

Indian Penal Code, 1860, section 82, clearly demarcates the age, till which, a child is 

considered juvenile and is exempted from the liability that falls under the head of doli 

incapax. The culpability of a child is perceived on the basis of the understanding of the child 

who is above 7 years of age and below 12 years of age. As per criminal law, a person can be 

treated as a criminal/offender when there is a clear case of a guilty mind, implying that a 

person is able to form a mensrea (mala fide intention) and that intention is executed with 

actusrea, an overt act. These two requisites are required to form a liability for any person. 

This demarcation is apparently based on the belief that children cannot be treated as criminals 

as their faculties are not fully developed and so they are  not able to form any intention that 

would further result in any felony. A child is unable to differentiate between right and wrong 

and this is what led to the adoption of a separate system to deal with juvenile crimes in India 

with special focus on reformation and correction rather than punishment. The children below 

18 years should not therefore be subjects of adult Criminal Justice System but should be 

given counselling, proper advice and opportunity for reformation through community 

services. 

Legislative framework  

The journey of Juvenile Justice System is marked with several milestones in India with 

various laws passed and amended from time to time to ensure protection, development and 

welfare of the children. A brief trail of specific legislations passed in India for juveniles is as 

follows:-  

The first legislation introduced in the British era was The Apprentices Act, 1850 which deals 

with poor children and orphans below 15 years of age committing petty offences. Those who 

committed offenses were treated as apprentices and sent out to work but they were not sent to 
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jail.  The next milestone was the Reformatory Schools Act, 1897.The act deals with formation 

of reformatory schools and lays down further provisions to deal with youthful offenders, a 

boy under the age of 15 years, who if sentenced to transportation or imprisonment would be 

sent to reformatory school instead of jail, if deemed suitable.  

After independence, the Indian Parliament enacted the first model legislation on juvenile-

related matters, known as The Children Act, 1960. The recommendation of the All India Jail 

Committee 1919-1920 emphasised need for protection of young child which initiated the 

formation of Children Acts in various states that began in 1920 in Madras, Bombay, and 

Bengal. (The Secretary vs Union of India, 2016.)  

The landmark case of Sheela Barse in 1986 paved the path for a uniform legislation in India 

for juveniles where the Supreme Court recognized the need for uniform Children’s Act in 

India. The court observed that: 

“The Children's Act which may be enacted by Parliament should contain not  only provisions  

for investigation and trial of  offences against  children below  the age  of 16  years but 

should also contain mandatory  provisions  for  ensuring social, economic  and psychological  

rehabilitation of  the children who are either accused of offences or are abandoned or 

destitute or lost.” (Sheela Barse vs Union of India, 1986) 

 

The Juvenile Justice Act, 1986 a uniform legislation in the country was enacted by the 

Parliament to ensure that the rights and privileges of children, as administered by the 

constitution of India were not damaged. In compliance with the Convention on the Rights of 

the Child (CRC) embraced by the General Assembly of United Nation, the Juvenile Justice 

Act, 1986 was repealed in India and to bring the uniformity to the definition of a ‘Juvenile’, 

The Juvenile Justice (Care and Protection of Children) Act, 2000 was passed mandating 

uniform age of 18 years for both boys and girls. This Act was further amended in 2011 and 

includes in its ambit explicit provision for children suffering from several diseases like TB, 

leprosy, mental and other disabilities. Further to cope with new challenges and prevailing 

conditions circumstances the Juvenile Justice (Care and Protection of Children) Act 2000 

was  now repealed   and The Juvenile Justice (Care and Protection of Children) Act, 2015 

came into force from 15 January 2016 to take in to account the exceptional cases of brutality 

committed by the juveniles who are 17 years of age, having provision to treat a ‘juvenile’ as a 

criminal and be tried in accordance with the law of crimes but this change has drawn both 

criticism and appreciation from public, Jurists and Social scientists. 

Overview of Juvenile Justice (Care and Protection of Children) Act (JJ Act), 2015 

The Act follows  child- benevolent  approach in dealing with the matters related to child and 

promotes application of certain principles laid down under section 3 of the JJ Act that are 

fundamental and presumes innocence of child to be treated without any discrimination with 

equal dignity and rights; believes in principles of participation, the best interest of the child, 

privacy and confidentiality by all means to the child, non waiver of  the fundamental rights of 

the child and focuses on family responsibility towards child that may be served through 
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proper mechanism provided in the act. It aims to provide proper care, protection, 

development and social re-integration: repatriation and restoration to the children in ‘need of 

care and protection’ and also to children who are in ‘conflict with law’. It lays down 

diversion principle and mandate to follow the principle of natural justice.  However, one of 

the focal objectives of the Act is also to set deterrent norms for the juvenile wrongdoers and 

to protect the rights of the victims as well and ensure that they too receive justice. 

Child in need of care and protection 

The JJ Act 2015 tries to ensure welfare of children in all possible manners. In terms of 

section 2 (14),the term ‘child in need of care and protection’ refers to a child who does not 

have a home or any place to live; is without any ostensible means of subsistence; is in a 

destitute plight, working in miserable conditions in defiance of labour laws; or is  suffering 

from neglect, exploitation and abuse. The term “child in need of care and protection” firstly 

found mention in Juvenile Justice Act 2000 replacing the term “neglected children”. The 

purpose of this replacement was to minimise the negative connotation that gets associated 

with such children and maximize the achievement of their rights. The Child Welfare 

Committee is vested with powers to deal with such cases and pass orders in matters related to 

child in need of care and protection. 

Child in Conflict with Law 

Section 2 (12) of the JJ Act defines “child” as a person who has not completed 18 years of 

age and also sets to defines “Child in Conflict with Law” to mean, a person who is alleged 

and found to have committed a crime and who is below 18 years of age at the time when 

offence is said to be committed (Section 2 (13) of JJ Act). The present juvenile Act has also 

included some new definitions such as abandoned, surrendered, orphaned children. 

Age determination of the child 

The JJ Act 2015 is applicable or not depends upon the age of child on the date when the said 

offence is alleged to be committed. The Board will record the observation about the age of 

the child and may proceed with further course of action. On the contrary, if the Board is 

suspicious about the age of the child, it will follow the process of age determination by 

seeking evidence as to age of the child as provided under the Act. For this purpose, the issue 

of age can be decided on the basis of the date of birth certificate (DOB) given by the school 

to child or the certificate of matriculation or equivalent issued to the child by the concerned 

examination Board and where no such above said record is available, the birth certificate 

given by a corporation or a birth certificate by municipal authority or a birth certificate by 

panchayat, as the case may be, can be relied upon. However in the absence of the above-

mentioned documents, age shall be determined by an ossification test or any other latest 

medical age determination test as  specified to be conducted within 15 days of the orders of 

the Committee or the  Juvenile Justice Board (section 94 JJ Act). 
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Role of Juvenile Justice Board, children’s court and child welfare committees:  

The Act provides for the establishment of the Juvenile Justice Board, children’s court and 

Child Welfare Committee to conduct inquiry and deal with all issues related to children. All 

cases reported to be committed by a child below 18 years will have to be reported to the 

Juvenile Justice Board in the first instance. A person alleged to have committed a crime can 

claim that he/she was a child at the time of the occurrence of the offence at any point or stage 

of the case proceeding in front of the court, as mandated by the JJ Act 2015. The claim can be 

raised even at the time when the case has been disposed off and the person ceases to be a 

child. Such claim can be put in front of the Supreme Court for the first time even if it has not 

been raised in the front of the High Court and Trial Court. 

The Juvenile Justice Board has jurisdiction to take cognizance of all offences committed by 

children below the age of 18 years whether they are petty, serious or heinous crimes. The 

cases of petty offences are to be dealt by the Juvenile Justice Board through summary 

proceedings however in the cases of serious offences committed by the child under the age of 

eighteen years and heinous offences committed by the child below the age of sixteen years, 

the Juvenile Justice Board will conduct appropriate inquiry and trial will be as in cases of 

summon as per procedure provided under the Criminal Procedure Code, 1973. In  those cases 

where 16 to 18 years old children are apprehended for  commission  of any offence which is 

considered heinous, a preliminary assessment will have to take place by the Board with the 

help of social experts in child related issues and psychologists (section 15 JJ Act). The 

assessments will be conducted to know the mental and physical capacity of the child to 

understand the consequences and circumstances in which the child allegedly committed such 

a heinous offence. On the basis of the assessment, the Board will decide to deal with the 

alleged child as a child or as an adult. It can also transfer the case to “children’s court” 

defined as constituted under the Commissions for the Protection of Child Rights Act, 2005 or 

a special court under the Protection of Children from Sexual Offences Act, 2012. In areas 

where such courts have not been designated, the Session Court has jurisdiction to try the 

offenders. [(Section 2(2), JJ Act]. 

 Once the Juvenile Justice Board completes its preliminary assessment and decides to transfer 

the case to the Children’s Court, it is up to the Children’s Court to decide and conduct the 

trial of the alleged child as an adult. If it deems fit to try the case of the child as an adult 

person it has to pass the appropriate order taking in to account child’s special need following 

child friendly and fair approach as per provisions of section 19 of the JJ Act.  However, if it 

finds contrary, in such situation it may hold inquiry as a Board and pass orders according to 

section 18 of the JJ Act. For the purpose of the period of stay, the court will send the child to 

the place of safety or observation home till he attains 21 years of age. As per section 20 Of JJ 

Act, in case the child reaches the age of 21 years and till then his/her prescribed term is not 

completed, the Children’s Court will conduct an assessment to know whether the child has 

been reformed or not. If the Children’s Court finds that the child can be socially reintegrated 

as a good member of society, the child can be released with some conditions as the Court 

deems fit, but if the Court finds that the child is not reformed, it can send him/her to jail. The 
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wide discretion has been enshrined in the hands of the Children’s Court, however, no 

sentence of death or life imprisonment can be given to the child in conflict with law.  

Child Welfare Committees have an important role in disposing of matters relating to and 

affecting the security of the children that needs due attention and adequate consideration. It 

has to take suitable efforts for providing care, attention to the child bothering for their 

protection to ensure development, welfare, proper treatment and social rehabilitation of the 

child. It is the responsibility of the State to constitute child welfare committee in each district. 

Child care units 

As per the JJ Act 2015, it is mandatory to register all child care institutions within the 

specified time period whether run by the government; voluntary organisations; non-

governmental organisations. In Juvenile Justice System, child care institutions  not only 

works for providing shelter, food  to the children as categorised under the Act as juvenile 

offenders or those who requires of  due care and  state protection but  also endeavours to  

secure them from the hardship of bars and  strives to rehabilitate them. Child care institutions 

are recognised under these heads as shelter homes, foster care, observation homes, special 

homes, children homes, place of safety, specialised adoption agency (JJ Act provides detailed 

provision for the adoption of children), a fit facility and District Child Protection Unit.  

Main provisions for child welfare 

Provision for bail -Section 12 of the Act lays down provision for bail, the child in strife with 

law or  claimed to have submitted an offence must be released on bail irrespective of the 

classification of the offences, bailable or non-bailable, provided in Criminal Procedure Code 

or under any other law in force at that time period but this is subject to special circumstances  

where bail will not be provided to the child viz., If there is an apprehension that such person 

will be exposed to any kind of danger: moral physical or psychological, or associate with 

known criminal  or the release of such person would defeat the ends of justice. It is to be 

noted that the term ‘ends of justice’ should be perceived in terms of the welfare of the child 

and fair trial on the part of the Board. 

Provisions for safety & security of child in conflict with law -The present Juvenile Act 

makes clear provisions for the safety and security of the alleged child who is under the 

suspicion by the police to be in conflict with law. In this situation the special juvenile police 

or the officer designated as such shall produce the alleged child in front of the Juvenile 

Justice Board within the specified time of 24 hours excluding the journey time required to 

reach the place. As per the provisions of the Act no alleged child will be landed in a police 

lock up or jail, the special juvenile police or the officer designated are duty bound under the 

JJ Act to inform the parents of the juvenile and the child shall be placed in a safe and secured 

place at the time of inquiry. The Board is required to inform the probation officer about the 

bail if it is granted to the concerned child. (Section 13 JJ Act) 

Provisions for rehabilitation, social re–integration and Restoration-Rehabilitation, social 

integration and reformation of the children are the prime concerns of the Act. Rehabilitation 
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of the child can be recognised in two ways; community-based rehabilitation and institutional-

based rehabilitation. For reintegration and rehabilitation purposes, preference is given to 

individual care plan of child through family-based care; however, this varies from case to 

case. Rehabilitation and Social integration of the children in strife with law will be kept in 

perception homes built up or spot of wellbeing or fit office and so forth. On the other hand, 

children who need proper care, state attention and protection should not be pushed in child 

care institution at the first instance as long as they have protection of family and supervision 

of guardian. But if they are helpless, they should be placed under the protection of these 

institutionalised homes till they attain 18 years. Children homes, specialised adoption 

agencies or open shelter are casted with prime responsibility for Protection and Restoration of 

such children.  

 Financial support can be provided to them on attaining 18 years of age and on leaving the 

institution, so that they could merge into mainstream of life and society. (Refer to Section 39 

and 40 of the JJ Act) 

Fresh Start or Second Chance to the guilty child 

According to section 24 of JJ Act, all criminal records relating to the juveniles will be 

destroyed except in special circumstances. The concept of fresh start gives a better life and 

possibility to the juvenile offender. It provides a chance of education, social reintegration and 

a second chance to lead an improved life. As per the rule, the child should not suffer from the 

disqualification adhered to him due to the conviction. In this regard, the Board shall order the 

police or the concerned authority to destroy the records related to the child’s conviction. 

However, this provision has an exception, when the convicted child is tried as an adult by the 

Children Court and found guilty of heinous crime will not get  the benefit of the provision of 

removal of disqualification. 

Appeal and Revision- The provisions of appeal are provided under Section 101 of the JJ Act 

2015. As per the Act, the aggrieved person can file under the following circumstances: 

i. Appeal against the orders of the Juvenile Justice Board or committee to the 

Children’s Court within the specified time period i.e.30 day’s from the order except 

in matter of foster care, sponsorship after care, the appeal from order  of committee 

lies with District magistrate. However after the expiry of the 30 day’s time period, an 

appeal can be filled to the Session Court or to the District Court, as the case may be, 

if the Court is satisfied about the cause of delay.  

ii.  Appeal against the order given by the Board after making preliminary assessment in 

to cases of heinous crime under section 15 of JJ Act to the Court of Session. 

iii. Appeal against the order of the Children’s Court. For this purpose the appeal can be 

filed to the High Court as per the Criminal procedure Code. 
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 Cases when appeal is not permitted – 

i. Second appeal is not permitted from any order of the Court of Session, passed in appeal. 

ii.  No appeal lies against the acquittal order passed by the Board regarding the child who 

is sixteen or above sixteen years of age and is alleged to have committed an offence 

that is not a heinous offence.  

The High court can exercise revisionary powers on its own motion or on application by 

aggrieved person.  

Offences committed against children 

Chapter 9 of the JJ Act 2015 contains provisions to deal with offences committed against 

children. It also enshrines the criteria for determining cognizable and non-cognizable 

offences. Section 86 provides classification of offences and jurisdiction of the designated 

courts to deal with the matter and pass appropriate punishments against the wrongdoer. The 

offences committed against children that are punishable with more than seven years 

imprisonment shall be tried by the Children’s Court. Other offences which are punishable 

with imprisonment of three years or more than that but less than seven years will be dealt 

with by the Magistrate of First class.  The offences which are punishable with less than three 

years imprisonment or only fine are levied are non-cognizable and bailable offences - triable 

by any magistrate. 

The offenses committed against the children are subject to punishment under the Act and the 

quantum of punishment would be double, if the child is disabled. (Section 85, JJ Act).  The 

offences committed against the children includes disclosure of identity of child involved in 

any matter under law; an act of cruelty towards child, sale and procurement of child for any 

purpose, employment of child for begging; bondage of  child employee or withholding 

his/her earnings; giving intoxicating liquor to  the child or  giving them some kind of narcotic 

drug or  any psychotropic substance or using child for vending, supplying or smuggling such 

things; corporal punishment reported in Child Care Institutions; adoption of orphaned, 

surrendered or abandoned child without following procedure laid down under JJ Act; misuse 

of child by any militant group adult group/adult for illegal activities, kidnapping  and 

abduction of child as applicable under IPC.(see 74 to 84-of the JJ Act). 

Provision for alternative punishment 

 Section 88 of the JJ Act lists alternative punishment for the defined crimes. It says that if the 

offence committed is included and punishable under the JJ Act 2015, and is also a punishable 

offence under any other law in force, in such situation, the punishment which is higher in 

degree as stated by such legislations will be imposed on the criminal. Further Section 89 

provides that if any child commits an offence as provided in the chapter of offences against 

children, he/she will be considered a child in conflict with law and will be produced in front 

of the Juvenile Justice Board and is governed by the JJ Act 2015. 
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 Other Laws to deal with Offences against children 

To cater the need for guarding and protecting children from any kind of violation and abuse  

apparently due to their tender age and undeveloped mental faculties and  vulnerability.  An 

appropriate legal framework is required for the progress and development of children in any 

welfare State. Indian penal Code, 1860 includes several provisions to handle child abuse and 

punish the wrongdoer. It provides punishment against several grave offences committed 

against the children as rape, causing hurt, acid attacks, outraging modesty of any women, 

sexual harassment, use of criminal force to disrobe a woman, voyeurism, stalking, selling and 

buying minors for prostitution, kidnapping, Procuration and importation of girls. The 

offences like human trafficking is a heinous crime and children are the most targeted section 

of society for this purpose. To protect children from child trafficking provisions are laid 

down in Immoral Traffic (Prevention) Act, 1956. Young Persons Harmful Publication 

Act, 1956 bars certain publications having tendency to harm young persons. Orphanages 

and Other Charitable Homes (Supervision and Control) Act, 1960 provides for 

supervision and control of the homes to stay for neglected women and children, orphanages 

and other like institutions and the related matters thereto. Apprentice Act, 1961 to promote 

skill and craftsmanship, lays down provisions for the persons above 14 years of age, for 

training in any trade of interest. Medical Termination of Pregnancy Act, 1971 provides 

provisions for termination of pregnancy under the supervision of medical practitioner. Child 

Labour (Prohibition and Regulation) Act, 1986 provides protection to children from some 

hazardous employment and regulates their working conditions in their employments. 

Children (Pledging of Labour) Act, 1933 protects children from pledging labour. Pre- 

Conception and Pre- Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 

1994 prohibits prenatal sex determination due to female foeticide.  

There are several other acts also governing child related issues in one way or the other. Right 

of Children to Free and Compulsory Education Act was enacted in 2009 with aim to 

provide free and elementary education to the children. The Guardian and Wards Act, 1890 

deals with the matters of appointment and removal of guardians though Hindu Minority and 

Guardianship Act, 1956 deals specifically with appointment of guardians of Hindu minors. 

Hindu Adoption and Maintenance Act, 1956 deals with adoption and maintenance of 

Hindu child.   

 In case a girl child is below 18 years of age and male child is below the 21 years in India, the 

Prohibition of Child Marriage Act, 2006, makes child marriage as an offence. Protection 

of Children from Sexual Offences Act, 2012(POCSO) was enacted in absence of gender 

neutral legislation to deal with matters related to child abuse, trafficking, and harassment for 

sexual purposes, sexual assault including child pornography. The Information Technology 

Act, 2000 penalises publishing or transmitting in electronic form any obscene material 

portraying children in sexually explicit act. (Section 67 B). 
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Discussion 

The JJ Act, 2015 provides for preliminary assessment of the mental capacity of child to be 

done by the Board to know whether he/she has committed offence as child like or adult mind. 

On that basis, the matter will be sent to the Children’s Court for conducting trial of the said 

child. Not only this, the Children’s Court again has to determine the state of mind of the 

concerned child. Deciding about the maturity or state of mind of the child in absence of no 

scientific criteria to determine the state of mind is a relatively subjective matter and a non-

pragmatic approach contrary to the basic philosophy of the welfare and the best interest of 

children. The ossification test to determine age of the child can lead to an error of up to two 

years but the present JJ Act does not provide any benefit of doubt with regards to the age of 

the child. The principle of presumption of innocence is not fully recognised as the presumed 

innocence of child to form any mala fide intention can be broken by the Board on the basis of 

initial evaluation, connection between the child’s state of mind and the gravity of the offence 

that may further violate the mandate of equal treatment. The principle of fresh start is also not 

equally applicable on all the juveniles. Though it is evident that by enacting statutes the 

Legislature not only recognises the problem of juvenile delinquency and the offences 

committed against child and tries to deal with the related issues effectively by casting 

obligations on concerned authorities to be  duty bound and to take necessary actions for the  

implementation of  law  leading to healthy environment for children  but despite of  the 

Juvenile System in place there is much still needed to be done to ensure children’s well-being 

with  an efficient monitoring mechanism.  In Bijoy @ Guddu Das vs The State Of West 

Bengal (order dated 2 March, 2017), High Court of Calcutta issued certain directives to the 

investigating agencies, prosecutors and the Special Courts to maintain the sanctity and 

preservation of basic human rights and the fundamental right of dignity to a child victim and 

further to follow the provisions of criminal law, POCSO and Juvenile Justice Act in its letter 

and spirit. 

Further it is seen that Juveniles in custody or in juvenile homes are  mostly vulnerable to 

Custodial violence due to their tender age and mental faculties, they are being subjected to 

several forms of torture for wrong purposes as sexual abuse, rape, mental torture, beating, 

making to do some heinous acts etc. Munna v. Sate of U.P, 1982   deals with matter relating 

to the Ill-treatment and sexual exploitation of Juvenile under trial prisoners retained in 

Kanpur jail. The Supreme Court in the matter observed that: 

 

 “Juvenile delinquency is, by and large, a product of social and economic maladjustment. 

Even if it is found that these juvenile have committed any offence they cannot be allowed 

to be maltreated. They don’t shed their fundamental rights when they enter the jail.” 

 “The object of punishment being reformation, no social objective can be gained by 

sending juveniles to jails where they would come into contact with hardened criminals 

and lose whatever sensitivity they may have to finer and nobler sentiments”.   

Despite of several legislations on Juvenile justice yet so much has to been done for the plight 

of children in India, the latest case of Sampurna Behra, 2018 also draws our attention 
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towards lacunas and lapses in implementation of provisions of Juvenile Justice Act, 

management and maintenance of child care institutions and inadequacy of staff.  

Conclusion and Suggestions 

Children are the joint responsibility of the family, society and the nation and all these three 

pillars must come together to ensure that children are given a conducive environment to grow 

and flourish with major  focus  at first on preventive measures  and then on curative, 

rehabilitative or re-instating measures. 

Preventive measures: 

 Family is the first and fundamental unit of society that can assume a significant job in the 

reformation of a child. The Families of juvenile delinquents need to be counselled in case 

of their personal conflicts that had adversely impacted the child and help them to provide 

their children with loving, adoring and caring environment to nurture right qualities and 

civic values in them. 

 

 There is need to improve the education system with more focus on moral values and an 

educational modules that inspires right thinking. Children need to be educated on what 

constitutes antisocial behaviour and the severe consequences that could scare them for the 

rest of their lives. Apart from studies, the focus should also be on recreational activities 

and hobbies so they gain right from the beginning to channelize their energies 

constructively. 

 

 All schools ought to have arrangements for adolescent psychiatry. Students showing 

aggressive or any socially unsuitable conduct should be counselled regularly with the goal 

that the issue is found before it gains out of power. Schools should hold more proactive 

parent teacher interaction for the well-being of the children. 

 

 It is seen that a substantial child-related cases are sexual in nature therefore  sex education 

at the appropriate age is important for child which requires healthy discussions with 

parents, teachers and peers so that children are informed on the subject and they do not 

indulge in deviant behaviour.  

 

 State should make serious endeavours to improve the quality of life of its citizens. 

Providing the conceivable outcomes of quality education as well as creating chances of 

better employments with sustainable family income. The government should prepare 

strong child welfare policies for the juveniles and ensure that they are effectively 

implemented in true spirit. 

 

 The government or authorities dealing with juveniles should use utilize capability of 

Information communication technologies and conduct awareness campaigns; workshops 

etc., to sensitize the citizens on the issue of juvenile delinquency and the provisions of JJ 

Act. The social media, Television, radio and other means of advertisement, movies etc. 
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can assume significant role in generating awareness about anti-social behaviour and their 

consequences among the young people.  

Reformative and Restorative measures: 

 A Strong community bond can build a strong support system to prevent juvenile 

delinquency which requires building up close and trustworthy communities which can 

provide assistance to working as well as non-working parents in taking care of their 

children. 

 

 State should take necessary steps for segregation and to speed up procedural delays in 

administrating Justice to child in strife with law or those who requires due care and 

specialised protection. 

 

 The Proper mechanism for check and balances; an active surveillance by the appropriate 

authorities should be put in place in Government or non- governmental run juvenile 

shelter/open homes for protecting the child from any form of abuse or  maltreatment. The 

Institutions for children to detain, shelter, observe, fit facilities are core at implementation 

of JJ Act, should be open for social auditing, and strictly monitored having the adequate 

staff and officers well trained to handle their duties efficiently and compassionately. 

Mental health programmes and psychological interventions must be organised on regular 

basis in such homes.   

 

 Juvenile offenders should be involved in life skill education learning constructive skills 

which can be beneficial to them in long run and ensures their rehabilitation from 

conflicting situation helping them to reintegrate into the mainstream/society. Further 

involving them in community-based services would give them hands-on experience on 

socially acceptable behaviour and ensures beneficial and reformative Juvenile Justice 

System in India.   
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