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Abstract: 

Doli Incapax is a doctrine that propounds the incapability of a wrong doer on 

various basis, juvenility being one of them. Since a long time, the legislators and 

eventually court have been interpreting juvenility on the basis of age only but now there is 

an evident paradigm shift wherein the court are trying to establish juvenility not only 

biologically but also mentally. India being a welfare state, is under a continuous 

obligation to uphold the wellbeing of juveniles yet the range of crimes, the gravity and 

atrocity of the crimes committed by the juveniles propel us all to think the etiology of the 

crimes committed by the juveniles and how much justified would it be to give them the 

benefit of doli incapax. The legal system related to juvenile justice is transforming and the 

court are willing to rebut the contentions of doli incapax of juveniles based on the age 

only. 
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Doli incapax is a Latin term that means “incapable of doing harm” and the 

concept is used in order to establish the presumption about the innocence for 

children in Criminal law. The basis of this presumption is the theory of Criminal 

responsibility that a person should be held criminally responsible only for acts he 

intends to commit. In India the Code of Criminal Procedure recognises, Doli 

incapax and provides that there is a line (age line) below which children are not 

truly capable of criminal behaviour because they are incapable of the requisite 

moral and cognitive process which is called as “qualified immunity”.Culpability is 

a pre-requisite for the criminal laws to be imposed and culpability is generally 

assumed to be present except in the cases of excuses as insanity or duress. Every 

person who has the ability to reason and distinguish between right or wrong has to 

bear the responsibility of all the actions done by him. If a wrong is being 

committed causing damage to other person a man has to bear the responsibility on 

the basis of culpability. The damage caused by a minor can be just as real as that 
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of a grownup but before coming to a conclusion or trying a minor same as that of 

an adult a general test needs to be performed to ascertain the child has adequate 

understanding of the likely consequence of the act.Any contributory negligence by 

a child is to be judged by the standards of a child and not as per the criterion of 

reasonable adult. 

 

JuvenilesJustice in Indian Legal system 

 

From assaults to rape, from murders to terrorism, children these days are doing it 

all and being a young nation as per a report published by IRIS Knowledge Foundation 

in collaboration with UN-HABITAT, by 2020, India is set to become the world’s 

youngest country with 64 per cent of its population in the working age group. it concerns 

India more dauntless delinquent inhabitants, is not the future, any young nation 

would ever seek for. India developed its own jurisprudence relating to children 

and the recognition of their rights since the time the Constitution was adopted on 

26th November 1949, wherein, the constitutional safeguards for the weaker 

sections of the society, including children, were provided for. The Constitution 

guaranteed special rights to children and enables the State Governments to make 

special provisions for children.  

One of such protective legislation was the Children Act, 1960 the 

precursor of the Juvenile Justice Act, 1986. The concept of juvenile justice laws 

was based on Sutherland’s theory of social learning and was aimed to enable 

efficient treatment of juvenile delinquents so that they might redeem themselves 

instead of converting into hardened criminals. 

The Criminal system in India is governed and regulated by 2 major 

legislations including the Indian Penal Code, 1860 (IPC) and the Code of Criminal 

Procedure Code, 1973 (CrPC). While IPC provides the substantive part about the 

offences, CrPC lays down the procedure to be followed by the Courts in a criminal 

proceeding. The IPC has set the age of criminal responsibility at 12 years 

considering the parameters of mental and physical growth of a child. An offence 

committed by a child under the age of 7 years is not punishable as per Section 82, 

IPC, 1860. Also, an offence committed by a child above the age of 7 years but 

below the age of 12 years will not be punishable if it seems that he does not 
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possess sufficient maturity to judge the consequence of his actions as per Section 

83, IPC, 1860. 

Further, Indian legal system believes that a child if treated as an adult, it 

would be violation of principle of equity under the Criminal Justice system of the 

country. Prof. Ved Kumari in The Juvenile Justice System in India: From Welfare to 

Rights, 11 (Oxford India Paperbacks) (2010) says that a distinct and special treatment 

is required as the physical and mental immaturity and dependency on others are 

the most outstanding features of childhood. India has fulfilled this obligation by 

enacting a specific law for juvenile and their delinquencies as per Juvenile Justice 

(Care and Protection for Children) Act, 2000 (JJ Act) Further Amended by The Juvenile 

Justice (Care and Protection of Children). Act, 2015. No. 2 Of 2016. [31st 

December, 2015.]. A Juvenile is defined as a person who has not reached the age of 

eighteen as per Section 2(35) of the Juvenile Justice (Care and Protection of 

Children). Act, 2015.and the Act has set the age of criminal responsibility at 

eighteen years:Under Section 15, special provisions have been made to tackle child 

offenders committing heinous offences in the age group of 16-18 years. The Juvenile 

Justice Board is given the option to transfer cases of heinous offences by such children to 

a Children’s Court (Court of Session) after conducting preliminary assessment. The 

provisions provide for placing children in a ‘place of safety’ both during and after the trial 

till they attain the age of 21 years after which an evaluation of the child shall be 

conducted by the Children’s Court. After the evaluation, the child is either released on 

probation and if the child is not reformed then the child will be sent to a jail for remaining 

term. The law will act as a deterrent for child offenders committing heinous offences such 

as rape and murder and will protect the rights of victim. but new provisions also talk 

about various other scenarios incorporated in the juvenile justice system after the 

shameful Nirbhaya rape Incident i.e Section 2 (12) “child” means a person who 

has not completed eighteen years of age; 

Section 2 (13) “child in conflict with law” means a child who is alleged or 

found to have committed an offence and who has not completed eighteen years of 

age on the date of commission of such offence; while  

Section 2 (14) defines a “child in need of care and protection”. 
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The initial single age bracket provided in the Act of 2000 was in conformity with 

the definition of child under the UN Convention on the Rights of Child. 

Juvenility: An Age -Based Construction of the Concept 

 

The entire juvenile justice mechanism entails the establishment of one 

factor i.e juvenility which eventually proves Doli incapax of a person. Juvenility 

predominantlyis associated withthe natal age of a human being which again is 

uncluttered and inferred in various ways to which recently judiciary has integrated 

other facets of a person that need to be considered in order to substantiate 

juvenility. In the words of Lord Scarman, Gillick, “The law must be sensitive to 

human development and social change.” 

Legal basis for fixing the age in the Juvenile Justice Act, 2015 or IPC or 

Cr.P.C is in tune with the provisions of the Constitution. The basis of fixing of the 

age is more biological than based on culpabilities or intentions. There are many 

variables in the context of juvenility generated Doli incapax.  

India is still struggling with digitalisation and data compilation of the Indian 

Residents making it quite hard to even find the evidences or documents proving 

the biological age, accessible.The courts have time and again tried to find ways to 

establish the prima facie requirement i.e. biological age in order to establish 

juvenility. 

The Supreme Court in the matter of Shah Nawaz v. State of Uttar Pradesh 

& Anr., (2011) 13 SCC 751, while examining the meaning and mode of 

determination of age of a delinquent 'Juvenile' under the Juvenile Justice (Care and 

Protection of Children) Rules, 2007 said inter alia, “…..5. Before considering the 

merits of the claim of the appellant and the stand of the State, let us consider Rule 

12 of the Juvenile Justice (Care and Protection of Children) Rules, 2007 

(hereinafter referred to as `the Rules') which reads as under: 

“12. Procedure to be followed in determination of Age.  

(1) In every case concerning a child or a juvenile in conflict with law, the court or 

the Board or as the case may be the Committee referred to in rule 19 of these rules 

shall determine the age of such juvenile or child or a juvenile in conflict with law 

within a period of thirty days from the date of making of the application for that 

purpose.  
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(2) The court or the Board or as the case may be the Committee shall decide the 

juvenility or otherwise of the juvenile or the child or as the case may be the 

juvenile in conflict with law, prima facie on the basis of physical appearance or 

documents, if available, and send him to the observation home or in jail.  

(3) In every case concerning a child or juvenile in conflict with law, the age 

determination inquiry shall be conducted by the court or the Board or, as the case 

may be, the Committee by seeking evidence by obtaining –  

(a)  (i) the matriculation or equivalent certificates, if available; and in 

the absence whereof;  

(ii) the date of birth certificate from the school (other than a play 

school) first attended; and in the absence whereof;  

(iii) the birth certificate given by a corporation or a municipal 

authority or a panchayat;  

(b)  and only in the absence of either (i), (ii) or (iii) of clause (a) above, 

the medical opinion will be sought from a duly constituted Medical 

Board, which will declare the age of the juvenile or child. In case 

exact assessment of the age cannot be done, the Court or the Board 

or, as the case may be, the Committee, for the reasons to be 

recorded by them, may, if considered necessary, give benefit to the 

child or juvenile by considering his/her age on lower side within 

the margin of one year. and, while passing orders in such case shall, 

after taking into consideration such evidence as may be available, 

or the medical opinion, as the case may be, record a finding in 

respect of his age and either of the evidence specified in any of the 

clauses (a)(i), (ii), (iii) or in the absence whereof, clause (b) shall be 

the conclusive proof of the age as regards such child or the juvenile 

in conflict with law.  

(4) If the age of a juvenile or child or the juvenile in conflict with law is found to 

be below 18 years on the date of offence, on the basis of any of the conclusive 

proof specified in sub-rule (3), the court or the Board or as the case may be the 

Committee shall in writing pass an order stating the age and declaring the status of 

juvenility or otherwise, for the purpose of the Act and these rules and a copy of the 

order shall be given to such juvenile or the person concerned.  
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(5) Save and except where, further inquiry or otherwise is required, inter alia, in 

terms of section 7A, section 64 of the Act and these rules, no further inquiry shall 

be conducted by the court or the Board after examining and obtaining the 

certificate or any other documentary proof referred to in sub-rule (3) of this rule.  

(6) The provisions contained in this rule shall also apply to those disposed off 

cases, where the status of juvenility has not been determined in accordance with 

the provisions contained in sub-rule (3) and the Act, requiring dispensation of the 

sentence under the Act for passing appropriate order in the interest of the juvenile 

in conflict with law.”  

Raju and Anr. v. State of Haryana, (2010) 3 SCC 235 was the case where 

the Court had admitted "mark sheet" as one of the proof in determining the age of 

the accused person while in Hari Ram v. State of Rajasthan & Anr.(2009) 13 SCC 

211, court held that the juvenile claiming Doli incapax must be a minor on the date 

of the incident and only then the provisions of the Juvenile Justice Act would 

apply in his case.In Bhoop Ram v. State of U.P.(1989) 3 SCC 1 and in many other 

cases like; Rajinder Chandra vs. State of Chhattisgarh and Anr. (2002) 2 SCC 287, 

Ravinder Singh Gorkhi vs. State of U.P. (2006) 5 SCC, Pradeep Kumar vs. State of 

U.P. 1995 Supp (4) SCC 419, the Court while considering whether the appellant was 

entitled to the lesser imprisonment and should be treated as a "child" within the 

meaning of Section 2(4) of the U.P. Children Act, 1951 (1 of 1952 relied on the 

entry made in the column “date of birth” in the School Leaving Certificate.  

In Arnit Das v. State of Bihar, (2000) 5 SCC 488, this Court admitted that the 

question of determination of the age of an accused, for the purpose of finding out 

whether he is a juvenile or not, technical and intricate and hence if two views may 

be possible on the same evidence, the court should lean in favour of holding the 

accused to be juvenile giving him due benefit of doubt and to uphold his welfare.  

The Supreme Court in Abuzar Hossain @ Gulam Hossain v. State of West Bengal, 

(2012) 10 SCC 489. summarised the legal position as, “Delinquent juveniles need to 

be dealt with differently from adults. International covenants and domestic laws in 

various countries have prescribed minimum standards for delinquent juveniles and 

juveniles in conflict with law. These standards provide what orders may be passed 

regarding delinquent juveniles and the orders that may not be passed against them. 

This group of matters raises the question of when a claim of juvenility should, be 

recognised and sent for determination when it is raised for the first time in appeal 
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or before this Court or raised in trial and appeal but not pressed and then pressed 

for the first time before this Court or even raised for the first time after final 

disposal of the case.”  

Doli incapax: Rebuttable Presumption and Adult Responsibility in Juveniles 

Professor Colin Howard in his book entitled Criminal Law, 4th ed. (1982), P. 

343, Quoted by Harper J; R (A Child) v Whitty, (1993) A Crim R 462.said, “No 

civilised societyregards children as accountable for their actions to the same extent 

as adults’ ... The wisdom of protecting young children against the full rigour of the 

law is beyond argument. The difficulty lies in determining when and under what 

circumstances should it be removed.” 

The presumption of Doli incapax may be an element of the prosecution 

case but is not a defence.The prosecution must rebut the presumption of Doli 

incapax as an element of the prosecution case specifically when reasonably the 

child knew the act was seriously wrong as opposed to naughty. Recently the 

Indian justice system have witnessed the change in the conceptualisation of Doli 

incapax in the cases of juveniles specifically. Courts recently have shown courage 

to rebut the presumption of Doli incapax only on the basis of age and have started 

analysing the mental capabilities of the juveniles in question. One such landmark 

discussion was witnessed in the matter of Subramanian Swamy and others v. Raju 

through member, Juvenile Justice board and another, (2013) 10 SCC 465, AIR 2014 

(SC) 1649, where the hon’ble Supreme Court although observed that elaborate 

statistics had been laid before them showing the extent of serious crimes 

committed by juveniles and the increase in the rate of such crimes, of late but still 

refused to be tempted to enter into the said arena which is primarily for the 

legislature to consider. The juvenility based Doli incapax was argued in a very 

comprehensive manner by Dr. Subramanian Swamy including not only biological 

but mental elements in the consideration. He, clarified that he was neither 

challenging the provisions of Section 2(k) and 2(l) of the Juvenile Justice Act, 

2000 nor was he invoking the jurisdiction of the Court to strike down any other 

provision of the Act or for interference of the Court to reduce the minimum age of 

juveniles fixed under the Act as 18 years. He wanted to highlight the object behind 

the enactment and contended that the Act was to be read down to understand that 
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the true test of “juvenility” is not in the age but in the level of mental maturity of 

the offender. He strongly believed through his contentions that an object could 

save the Act from unconstitutionality. He further emphasized that the act was not 

intended to apply to serious or heinous crimes committed by a juvenile. The 

provisions of Sections 82 and 83 of the Indian Penal Code were also argued on the 

basis that while a child below 7 cannot be held to be criminally liable, the 

criminality of those between 7 and 12 years is to be judged by the level of their 

mental maturity. He asserted that the same principle can be applied to all children 

beyond 12 and upto 18 years making IPC and JJ Act harmonious to each other. 

Further, Dr. Swamy contended that the Act will offend Article 14 of the 

Constitution if all the offenders below the age of 18 years irrespective of the 

degree/level of mental maturity and irrespective of the gravity of the crime 

committed would be treated at par. Such a blanket treatment of all offenders below 

the age of 18 committing any offence, regardless of the seriousness and depravity, 

is wholly impermissible under our constitutional scheme. Dr. Swamy urged that 

the relevant provisions of the Act i.e. Sections 1(4), 2(k), 2(l) and Section 7must 

be read in such a way that juveniles (children below the age of 18) who are 

intellectually, emotionally and mentally mature enough to understand the 

implications of their acts and who have committed serious crimes do not come 

under the purview of the Act. He said, “Such juveniles are liable to be dealt with 

under the penal law of the country and by the regular hierarchy of courts under the 

criminal justice system administered in India. This is what was intended by the 

legislature; a plain reading, though, shows an unintended omission which must be 

made up or furnished by the Court”. It is further urged that not reading the Act in 

such manner out would render the same in breach of Article 14 as inasmuch as in 

that event there would be a blanket/flat categorisation of all juveniles, regardless 

of their mental and intellectual maturity, committing any offence, regardless of its 

seriousness, in one homogenous block in spite of their striking dissimilarities. As 

per Dr. Swamy contentions, a classification beyond what would be permissible 

under Article 14 if such classification does not further the targeted object i.e. to 

confer the benefits of the Act to persons below 18 who are not criminally 

responsible in view of the low level of mental maturity reached or achieved.  
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Another breakthrough happened after the unfortunate Nirbhaya case (as it was 

known). It was after this case that juvenility on the basis of age only was 

questioned widely and a Verma Committee was constituted to propose 

amendments not only regarding trials and punishments in case of juveniles in 

conflict of law but criminal justice system largely. The Committee gave in its 

findings and on the Reduction of age in respect of juveniles the committee 

proposed in Report of the Committee on Amendments to Criminal Law, Submitted by 

Justice J.S. Verma (Retired), the Chairman of the Committee on January 23, 2013. At 

Page 253; 

“44.  We have heard experts on the question of reduction of the age of a 

juvenile from 18 to 16 for the purpose of being tried for offences under 

various laws of the country. We must confess that the degree of maturity 

displayed by all the women's organizations, the academics and a large 

body of thinking people have viewed this incident both in the 

criminological as well as societal perspective humbles us. 

45. Assuming that a person at the age of 16 is sent to life 

imprisonment, he would be released sometimes in the mid-30s. There is 

little assurance that the convict would emerge a reformed person, who will 

not commit the same crime that he was imprisoned for (or, for that matter, 

any other crime). The attempt made by Ms. Kiran Bedi to reform Tihar Jail 

inmates was, and continues to be, that is only a flash in the pan. Our jails 

do not have reformatory and rehabilitation policies. We do not engage with 

inmates as human beings. We do not bring about transformation. We, 

therefore, breed more criminals including juveniles) in our prison and 

reformatory system by ghettoing them in juvenile homes and protective 

homes where they are told that the State will protect and provide for them, 

but which promise is a fruitless one.  

46.  Children, who have been deprived of parental guidance and 

education, have very little chances of mainstreaming and rehabilitations, 

with the provisions of the Juvenile Justice Act being reduced to words on 

paper.  
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47.  We are of the view that the 3 year period (for which delinquent 

children are kept in the custody of special home) is cause for correction 

with respect to the damage done to the personality of the child. We are 

completely dissatisfied with the operation of children’s’ institutions and it 

is only the magistrate (as presiding officer of the Juvenile Justice Board) 

who seems to be taking an interest in the situation. The sheer lack of 

counselors and therapy has divided the younger society into ‘I' and 'them'.  

48.  We have also taken note of the fact that considering the recidivism 

being 8.2% in the year 2010, as against 6.9% during 2011, we are not 

inclined to reduce the age of a juvenile to 16. 

49.  It is time that the State invested in reformation for juvenile 

offenders and destitute juveniles. There are numerous jurisdictions like the 

United Kingdom, Thailand, and South Africa where children are corrected 

and rehabilitated; restorative justice is done and abuse is prevented. We 

think this is possible in India but it requires a determination of a higher 

order.” 

The committee analysed Articles 37 and 38 of the Convention on the Rights of 

Child and certain scientific factors were also taken into account. Committee 

having regard to the development in neurosciences, expressed its view, that 

adolescent brain development is one of the important issues in public policy as per 

theVerma Committee Report.The reference was given by the committee, of the 

reasons stated by the US Supreme Court for abolishing death penalty for juveniles 

in Roper v. Simmons, 543 U.S. 551 (2005),wherein it was quoted as follows: 

“When a juvenile offender commits a heinous crime, the State can exact forfeiture 

of some of the most basic liberties, but the State cannot extinguish his life and his 

potential to attain a mature understanding of his own humanity. … Retribution is 

not proportional if the law's most severe penalty is imposed on one whose 

culpability or blameworthiness is diminished, to a substantial degree, by reason of 

youth and immaturity.” 

After the “Nirbhaya” case, the Juvenile Justice (Care and Protection of Children) 

Act, 2015 was also amended in 2016 and a child in conflict with law over the age 
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of 16 years, if charged with a heinous offence, can be tried in a court of law if the 

Juvenile Justice Board feels that he was mature enough to commit a crime. 

India being a welfare state many times faces dilemma as to what extent a law 

should be a welfare and protective law and when should the law take stringent 

decisions to sanction and uphold the command. As much as a naïve juvenile needs 

protection and rehabilitation a shrewd juvenile need to be punished. This makes 

the task of establishment of Doli incapax element in case of juveniles difficult and 

rebuttal of the element even more technical and difficult. 

In the words of Harper J., mentioned in Doli incapax - The Criminal 

Responsibility of Children, A paper by Matthew Johnston, barrister Forbes Chambers, 

Sydney for the Children’s Magistrates’ Conference 1 February 2006. Mentioned at P. 

14“…The wisdom of protecting children from the full rigour of the law is beyond 

argument. The difficulty lies in determining when and under what circumstances 

protection should be removed.” 
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